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COHEN, Judge: This action was commenced under section
6404(h) 1n response to a flnal determlnatlon by the Appeals

Offlce that petltloner is not entltled to a full abatement of

h, A AR

1nterest ass001ated w1th hlS 1981 Federal income tax 1lablllty

S

The case is now'before the -Court on respondent’s motlon for

summary judgment and petitioner’s objection to respondent’s
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motion for summary judgment. The issue for decision is whether

‘the Appeals officer abused his discretion in rejecting in part

petitioner’s claim for abatement of interest. References to

N\ ¢ - N : ' .
sectron-6404(a) and (b) are to the Internal Revenue.Code in

“efféEﬁﬂfOr the year in issue.. References to section 6621(c) are
Pt - ) ) . /

“to sectibn 6621 (c) after amendment by the Tax Reform Act of 1986,

e ]

Pub. “L 99 514 sec. 1511 (a) and (b)(l),llOO Stat. 2744.

~

f

3,
, Referencesﬁto section 6404 (e) are to section 6404 (e) before

v
ie :

"amendment by the: Taxpayer B111 of nghts 2 (TBOR 2), Pub. L. 104-
168, seq{ 301, 110 Stat. 1457 (1996) Unless otherwise stated,
all other section references are Eé tne Internal Revenue Code as
amended, and all Rule references are to the Tax Court Rules of

Practice and Procedure.

Background ) -

~ Petitioner resided'in,Arizbna3atgthettime;his~petitionuwas
filed. | | |
bﬁfing 1981, petitioner partiCipated in a type of tax
shelter limited partnership arrangement commenly referred to as
“Elektra Hemisphere”. Petitioner and his then wife filed a joint

P

Federal income tax return for 1981 Petitioner and his wife

i y ‘ T

divorced in 1984 The Internal Revenue Serv1ce (IRS) sent to

petltloner and his ex-wife a ]Olnt notlce of def1c1ency for 1981
\{“ . . 5" Fk'

in Wthh it determlned a $21 711 def1c1ency that resulted largely

from disallowance of losses relatlng to petltloner's investments

r R - ) 2w . v




-deficiency'"”($10,855-’50')--" - o ; R

The parties~further stipulated'that-thé’deficiency,was a

-3 -

in the tax shelter partnershlp arrangement : Petiticner*and»hiS'

dex w1fe f11ed a petltlon w1th thls Court on July 15, *1985

contestlng the notice of def1c1ency
S
A test case (Krause/Hlldebrand test case) for the over 2;7000°

Elektra~Hemisphere;related’cases, inCluding petltloner“sicase;f
was - lltlgated and theé ' Court held that the related 1nvestment

1osses were nondeductlblea See Krause V. Comm1551oner, "99. TxC.

>132j(1992),'affd;vsuE"noméhHildébfand?v;:Commissioner; 28 F.38 -

1024 ' (10th Cir. 1994). On ‘the basis of the ‘résulting

KrauseVHildebrand’testvcase”deCisicns,*péEitioner and his éx-wife

stlpulated an 1ncome “tax def1c1ency of $21 711 for '1981. The"
parties. reached a stlpulated decision- agreement that reflected’"

thls def1c1ency and after appllcatlon of- sectlon 6015(c), ‘that

'petltloner and his &k- w1fe each owed one- half of the 1ncome tax

~ e + .

The stipulated decision agreement also”provided5that o e
interest would be assessed as provided by law on the deficiency
and that- petltloner walved the restrlctlons in sectlon 6213( )l

that prohlblt assessment and colilection of ‘the ‘deficiency and

statutory-interest.until'the;decrs1on’oﬁ the Court‘becomes»f;nal.

substantial underpayment attributable’tO“tameotivated’

transactions (TMT), and thus the related interest’was to be '

calculated by an increased rate pursuant to section 6621 (c)"

=
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(before amendment by the Omnibus Budget ReconciliationtAct of.
1989 (OBRA), Pﬁb._L. 101~239; sec. 7721(5),‘103 Stat. 2399). The
‘Court entered the stipulated’deCisiQn égreement'as a decision on
October 3, 2000. | '

.On March:S, 2091; 153 daYs aftef the decision was entereqd,
the'IRSjsenttevﬁetitioner_aﬁFprn 3552, Prompt Assessment Biliing 
’-ASSEmbly, that notified him of the assessment of_$10,855;50.fgr
the deficiency and $81,394.56 for the related interest that had
accrued as of November 2, 2000. The Form. 3552 did not show the
interest rate or any computation.as to howsthe IRS caleulated the
interest charged. For over 2 years, petitiener tried:to obtain
_from-theAIRsnepaYOff‘balance%thatinclnaed‘a,cqmputation of
interestgzbut.thefiRs_aid‘not respend totthe féqueét- The IRS
sent a statement on Mafdh 3;‘2003,'which7reflected the $92,250.06
.owed and an additional late payment penalty-df‘$1,302.66 but no
computetion'of interest. | |

.Through the aid ef'the Taxpayer Advocate Service; petitioner
finaily received a eomputation of interest on April 7, 2003. On“
April 21, 2003, the IRS received a check:frem petitioner for
$108,873.24 to pay in full:tnetdefiCiency and the related
interest as calculated through April 30, 2003.'_Along'with the
check, petitiOner sent a letter_dated April 17, 2003, stating
that hevretained his right‘to_dispute items with respect to his

- payment..
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On October 3, 2003, petitioner sent to the IRS a Form 843,
Claim for Refund and Request for Abatement *-In his Form 843,

petltloner clalmed that all interest for the perlod from March 5,

'2001'to'Apri1 7,_20035($16,623);'shou1d be abated because the IRS

"had failed to proVide'petitioner with proper notice showing the

computation of interest. Petitioner also claimed any other
interest that had.aCGrued;between April‘ls, 1982 and March 5,
2001, should also be abated for any delays the IRS caused.
The IRS rejected petitioner’s request and returned it
unprocessed, asSerting-that
. the Audit of $21,711.00 has been canceled on Mar. 3,
1986. The interest charges for that Audit of '
$13,143.45 were also cancelled [sic] at the same time.
There is no interest charged on this tax year [19811, -

" the account is in zero balance due

Petitioner, responding'through a certified letter, requested

‘either a refund of his payment or the processing of his Form 843.

The IRS did not respond to this letter. - On May 5, 2005,

‘petitioner filed a Form 911 Application for Taxpayer Assistance

. Oxder, whereln he agaln sought e1ther a refund or the process1ng

of hlS Form 843. On June 29, 2005 the IRS denled any ‘errors or
delays on its part and ultimatelyydenied any'abatement of
interest. Petitioner sent a request for appeal of the IRS’s

determination on July 15, 2005.

On December 8, 2006, the Appeals Office sent to petitioner a

- Partial Allowance--Final Determination letter wherein $23,078.93
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Was‘abated'from the_$98,b17;74 total-intereSt:that had accrued'as7

of April 21, 2003. The letter detailed_the abatement as follows:

- Period - - Abatement of Interest
June 30, 1994 to June 30,1995 . - $6,455.75
March 5, 2001 to April 30, 2003 . 16,623.18

The balance of petltloner S abatement of interest request,

, however, was dlsallowed because the Appeals offlcer could find no

!
errors or delays on the IRS s part for the perlods from Aprll 15,

1982 to June 29, 1994, and July 1, 1995 to March 4, 2001. The

letter did not contain any spec1f1c 1nformatlon as to why the

'Appeals offlcer granted or denled abatement for the dlfferent

perlods.

k2

Within-a Case Memorandum dated'November'zg, 2006, however,
the Appeals officer explained his:analysis andrrecommendation for
partial abatement. In making.his decision,‘he reviewed all’
available'information andwconsidered all concerns voiced by-
petitioner, The Appeals.officer abated interest for the period
fromﬁMarch 5, 2001 to Aprrlvgo 200§'because-he determined that‘
the fallure to provide petltloner with the requested interest
computatlon and current payoff was an “unreasonable delay by an
officer or employee of the IRS in performing a ministerial act.”
The Appeals offlcer found that the IRS caused no delay from July
15, 1985 through January 3, 1991, and May 17 1996 through o

October 3, 2000, because Court recordS‘showed significant

act1v1ty taklng place. durlng that time w1th respect to
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petitioner’s cases. He also found that the period‘of accrual
caused by the'pendency-of the Kreuse/Hildebrand test case, which
was decided on appeal in June 1994, was not. due te the delay of.
any mihisterial aet_of’the iRS. | | |
,'ThevAppeels officex thus determineQ'that“the?only
unexplained gap in timeiwasefrom June’1994 un;ilvMaye17, 1996,
during which there was no Couft aetiﬁityvahd no record of iRS
activity. However, the Appeals officer also concluded that some
actions with respect tolthe Court.proeeedings andvsettlement-
deliberations must have occurred duringlthe unexpleined 2-yeef
period, even though none were reflected in theimeﬁerials he
reviewed. TheiAppeals officer allowed a l-year period of
abatement of interest for petitioner, which he designated to be
from June 30, 1994 to June 30, 1995. |
i Discﬁssione
eUnder Rule 121 a sumﬁary edjﬁdlcatlon‘may be made
'1f the pleadlngs,'answers to 1nterrogator1es,. |
depositions, admissions, and any- other acceptable
materials, together with the affidavits, if any, show
that there is no genuine issue as to-any material fact
and that a decision may be rendered as a matter of law.
A partial summary adjudication may be made which does

not dispose of all the 1ssues in the case. [Rule
121 (b) .]

For reasons set forth below, we conclude that there is no genuine
issue as to any material fact.
Petitioner bears the burden of proof. See Rule 142(a).

However, respondent is in the best position to know what actions
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‘'were taken by IRS officers and employees during\the period for

which, a taxpayer’s abatement request was made and during any

subsequent inquiry based upon -that request. ‘See Jacobs v.

Commissioner, T.C. Memo. 2000-123. To prove that abatement of"-

interest is appropriate, a taxpayer must identify an error or

 delay;caused by a ministerial act on the,part of the'IRS and must

directly link'the’mistake to a specific.time period during which

interest accrued. Sec. 6404(e); accord Guerrero v. Commissioner,

S T.C. Memo;'2006*201;»Braﬁn.v;.Commissioner; T.C. Memo. 2005-221.

_Petitioner contends.that ﬁhe Appeals_officéf’s final
determination, denying abatément‘of interest for the periods
April_lS,'l982 to_Jﬁne‘29, 1994,‘and July 1, 1995 to March 4,
2001; was an abuse of diécrétidn. ‘Petitionér seeks judicial
-review.undervéectibn'6494(h)(l) and.Rule 280 (b) fér abatément_of-
thé remainiﬁg interest of $74,938.81._‘Respondent érgués that the
Appeals officer did-not abuse his discretion and denies that any

errors or delays occurred on the part of the IRS during these

‘periods with respect to the interest assessed.

. . o D - E -’ . - . . .
- The Court may order an abatement if it was an abuse of

1 discretiohE;oAréfuse tb'abéte interest in the'fihal

‘determination. Sec;~6404(h)(1)}-séé Hinck v. United3Sté£es,.550

U.S. 501, 506 (2007) (holding that the Tax Court provides the

exclusive forum for judicial review of the IRS’s refusal to abate

interest). In order to prevailf a taxpayer must prove that the
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‘Appeals officer acted arbitrarily, capriciously, or without sound

basis in fact Orvlaw. Seeiweodral.va Commisgioner, 112 T.C. 19,

23 (199,9_) o B S < ‘ “ o
| éetitioner raises'fourfarQUments'td‘shbwvan‘abuse'of

discretion:by thédAPpeéls efficer:'?(l) Failure to abate interest

becauseAthe'IRS failed timelyfte assess the interest;'(z) failure

A,

to abate ‘interest caused by the IRS’s’erroneous application of

the sectlon 6621(c) 120- percent TMT interest rate, (3) failure to

. abatellnterest that accrued because -the IRS delayed in applying

the Krause/Hlldebrand test«case decisions to petitioner’s case;
and (4) fallure to 1nvestlgate, review;‘or abate interest for any
other perlods durlng the tlme petltloner s case-was pendlng We

address each of petltloner s’ arguments

1. Error of.Untlmelv Assessment

Petitioner alleges in his petitidn that the IRS made an
untimely assessment after the decision entered by this Court on
October 3, 2000. As a result, ne assertsithatv?the principal and
interest due” shouldlhave been abated by the Appeals officer.
Respondent originally viewed this allegatibn‘as merely referring
to a delay_in assessment despite the section 6213 (d) waiver
paragraph in the stipulated settlement. After. further discussion.
with petitioner,‘howemer, respondent now understands petitioner’s'
argument to encompass more than just’ a delay‘inuthe assessment.-

Rather,‘petitioner claims that the peribd of limitations on -




- 10 -

- assessment of the deficiency expired before the assessment. See

sec. -6501(a). Thus, he asserts, the deficiency and the interest
that‘stems from it'shbuld be abated because section 6404 (a) (2)

provides that the Commissioner is authorized to abate a tax

'liabiiity.that is assessed after the expifation df\the period of

limitations. :Alternatively, petitioner argues that material

facts; such as the dates of the notice of deficienCy and the

assessment of interest, are in issue.

Respondent contends that»section 6404 (b) precludes

petitioner from redquesting abatement with.regard to an assessment

Ofianfinéoméatax_ekcept’aévp?6§ided bywséctidnf6404(e); Because .
petitionér is prohibited in thié:mannef, respondent argues that;
.“the Tax Court lacks jurisdictibn to conéider petitioner’s
Statute=of Limitations argument.”

The Court has jurisdiction under section 6404 (h) to review

the Commissioner’s failure to abate intérest under all

.subSectiqns of;sectionf6404,”and our jurisdiction is not limited

to reviewing only caSeéuuﬁder section 6404(é);.-Woodra1 V.

ComMissiohef,.subfaLat.22423; ‘However[-SeétiOn'6404(h)‘doeS'not

authorize us to decide whether the underlying deficiency was

properly assessed in order to determine whether interest should

be abated. See Kosbar V. CommiSsioner, T.C. Memo. 2003-190.
Given that this case is one “in respect of an assessment of * * =*

[income] tax imposed ugder subtitle A”, petitioner does not
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quallfy for an abatement of 1nterest under sectlon 6404(a)(2)

Sec. 6404(b), Corson v Comm1s51oner, 123 T C 202; 207 .n.6

'(2004); Asciutto.v. Comm1ss1oner,, .CavMemog '1992-564, affd. per

order 26 F.3d 108 (9th C1r 1994) . Because'sectidn‘6404(b)

'applies ‘any dlspute as to the factual dates of events' that might -

" determine the expiration of'the.perlod of limitations on

assessment is not dispositive.
Section 6404(e)(1) provides in part:

(1) In general -—In the case of any assessment of
1nterest on-- : :

(A)'any deficiency attributable in whole or
in part to any error or delay by an officer or
employee of the Internal Revenue Service (acting

in his official capacity) in performlng a
_mlnlsterlal act, or :

(B) any payment of any tax described in
‘section 6212(a) to the extent that any error.or
delay in such payment is attributable to such
officer or employee being”erroneous or dilatory in
performlng a mlnlsterlal act, ,

the Secretary may abate the assessment of all or any
part of such interest for any period. * * *

(Amendments enacted in 1996«expanded}the‘scope of section 6404 (e)
to include'“managerial" as well as ministerial acts, and they
qualified that the error or. delay be funreasenable". See TBOR 2,
sec. 301(a), 110 Stat. 1457. 'BecaUSe-thesevamendments are not
effective retroactlvely for tax years beglnnlng before August 1,
_1996,“they dO'not‘apply to the instant-caSe.’ Whlle the Appeals

officer made his determination using an “unreasonable” standard
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for the errors'and delays examined, that-erroneous standard was
never;a’deciding factor in his review.)

The term “ministerial‘act”jmeans-a procedural or ﬁechanical
act that does not»involve the.exercise of judgment or discretion

and that - occurs durlng the- process1ng of a taxpayer s case after

-all prerequ1s1tes to the. act such as conferences and review by

supervisors;”haVe taken place. Sec. 301. 6404 2T(b)(1) Temporary
Pro'ced. & Admin. Regs., 52 Fed.».‘Reg. 30163 (Aug 1987)
(Whlle the f1nal regulatlons under section 6404 were 1ssued on

Dec. 18, 1998, they generally apply to 1nterest accruing- on

L

'def1c1enc1es or payments of tax for tax years beglnnlng after

July 30, 1996, andg, therefore are 1napp11cable to the instant
case. See sec. 301;6404—2(d),vPr0ced & Admln Regs see also
sec. 301.6404f2f(c);-Tenporarvaroced; &'Admln Regs. 52 Fed.
Reg. 30163 (Aug ‘1987) (effectuatlng the temporary |
regulatlons c1ted for taxable years beglnnlng after Dec 31; 1978
(but on or before July 30, 1996)).

The assessment of tax, includingAinterest pursuant to

section 6601(e), is a procedural action that does not require the -

use of judgment or discretion, much like the issuance of a notice

of deficiency. See Corson v. Commissioner, supra at 208. In

Fruit of the Loom, Inc. V. CommisSioner,,T.C; Memo. 1994—492,

affd. 72 F.3d 1338 (7th Cir. 1996), we observed that

“[a] ssessment is the ministerial act of recording a taxpayer's
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Federal tax liability in the office’of the District Director.”

Therefore, theiasseSsment of petitioner’s interest is a.
ministerial act and :qualifies for'réview:under section 6404 (e) .

In-his'exaﬁination-of'petitioner’s‘case,-the Appeals officer
eonsidered'béth:the aSSessﬁent issue and the period between the
entered deeision and the.assessment-date.-.He found nod
“unreasonable error or delays”vby the IRS in.makingfthe:
assessment. - . : - B S

Section 6213 (4) permits a taxpaYer to waiVe"the reetrictiOns
under sectlon 6213(a) that prohlblt the IRS from asses31ng or
collectlng a def1c1ency untll the dec1s1on ef thé Court has
becomevfinal.' When a section 6213(d) waiver on the assessment
appliee, hoWeuer. 1nterest is to be suspended if a notice and
demand for payment-is not made- within 30 days after the flllng of
the waiver. Sec. 6601(c). Thus, interest cannot be»lmposed on
the deficiency for the period.beginning immediately after the
30th day and ending with the date of notice and demand, and
“interest shall not be imposed during such. period on any interest
with respect to such deficiency for any prior period."' id.

In the stlpulated settlement petltloner executed a sectlon
6213(d) walver, whlch was recorded as part of thevdec151on on
October 3, 2000. . The IRS d1d not ‘send a notice and demand until

March 5, 2001. The Appeals-officervfailed to apply section
! f ' }

6601(c). As a matter of law, interest is to be abated from
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November_2,-2000h(30 days after October '3, 2000) until March 4,

43

2001. - &

TMTEInterestaRate

2L‘Err0rein A*vlfih'_SeCtion766217C"' .

Petltloner s second argument is that the Appeals offlcer,

should haverabated a portlon of the 1nterest because the IRS

- erred in applying.the_sectiona6621(0) TMT interest-rate.

Section-6621(¢) applies an increased rate of interest on-

substantial underpayments of tax resulting from tax-motivated

‘transactions. (Sec. 6621(c) was repealed as of Dec. 31, 1989, by

OBRA, sec. 7721(b), 103 Stat. 2399.) - Application: of this section,

to Elektra_Hemisphere”investors;was-upheld by the Court of. . .

Appeals”for>therNintthircuit in Hill N;»Commissioner, 204 F.3d

1214, :1219-1221 (9th Cir. 2000) (following Hildebrand v.

Commissioner, 28 F.3d 1024. (10th Cir;e1994))..vA‘aeCiSiénf
concerning the.pfoper-application ofJFederai»tax law ie not a .
ministerial actf_iSec. 301.6404-2T(b) (1), Temporary Proced:. &
Admin. Regs.i“supra. Asythe application of;section 662i(c) is an
appllcatlon of - Federal tax. law, petitioner’s argument fails. The
Appeals. officer did not abuse: his dlscretlon in denying abatement
with'respect to the section 6621 (c) TMT interest rate.

3. Delay in Applying Krause/Hildebrand -

"Petitioner’s third argument is that the Appeals officer '

failed to abate;all_interest for the period during which the IRS.

delayed :applying the final result of the Krause/Hildebrand test
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case to petitioner’s case. The Appeals officer, in considering
petltloner § concern, determlned this period to be from
approx1mately-June 1994, the month the Krause/Hlldebrand test
‘case was decided on appeal, until October-3; 2000, the day the
rstipulated settlement was entered as a decision in petitioner’s
earlier Court case. The Appeals officer.determihed that the'enly
unexplained gap within this‘period was from Junek1§94 until May
17, 199s, because there was no xecord of Court or IRS ectiVity
dﬁring this timeframe. Even after determining a'gap, however,
the Appeals_effiCer.still belieVéd"that'SOme actionS'afising from
Court proceedings and'settlemehtfdeliberations mustjhave'occurred
during that time. ;Weighing'the ergument'and‘eonsidering Jacobs

V. Commissioner,'T.C.kMemo{ 2000-123;, the Appeals officer allowed

a l-year period of abatement of interest,-Which he designated-to :
be from June 30, 1994 to June 30, 1995.

Petitioner argues'that.this peried of abatement should be
greater in scope because of the recognized “delay” in applying
the Krause/Hildebrand test case finélvdeCisiOn to his case.
tHowever, the mererpassage of t1me aurlng the 11t1gat10n phase of
a tax dlspute does not.- establlsh error or delay by the

Commissioner in performing a ministerial act. Lee V.

Commissioner, 113 T.C. 145, 150 (1999); see Beagles V.

Commissioner, T.C. Memo. 2003-67. ResPOndent's decision on how

to proceed in the litigation phase of the case necessarily
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requited the exefcise,of;judgment-and.is not a ministerial act.

.See Lée v. Commissioner, supra;atv150{151.:vThé Appeals officer
acted;within~his.disCretion}in:gféntingfthis l-year abatement,;

and respondent does not contest his decision.. Petiticner has not

established that greater abatemenp;is justified. See Beagles V.

Commissioner, supra.

4. Any Other Delay

Petitioner’s last.argument is.that'tﬁe Appeéls officer
failed to investigate; review,.or abaté interest for any'other
periqu‘dﬁrihg»thé time his qase'was;pénding in this_Court.v

| .Section 6404 (e) is,not'inténded to be rCﬁtinely.used:to
avoiq payment of in;erest; rathgr;'Congress intended‘abatemept of
intereét only-wheie féilufe_pd'do SO‘“Wéﬁld;be Widgly perceived
as grossly unfair.”. H. Rept. 99-426, at 844 (19.85‘), '1986-3 C.B.
(Vol. 2).1, 844; S. Rept. 9,9—313‘,' at 2-08_"(_1'9,85), 1986-3 c.B. ,
(Vol. 3).1, 208. A request demanding_abatement of all interest
chargédvdoes.ndﬁisatisfy,the:réquredaiink; it‘merelyArépresents
a réqueSt foriekémptién'frphjiﬁterést. ’Sée-Braun v. B

'Cbmmissioner, T.C. Memo. 2005—221. Such a bfoad claim extends

- beyond the intention of the statute. See H. Rept. 99-426, supra
at 844, 1986-3 C.B. (Vol. 2) at. 844; S. Rept. 99-313, supra at
208, 1986-3 C.B. (Vol. 3) at 208. The Appeals officer’s

‘determination not to abateﬁinterest'based on petitioner’s blanket

v
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“request was noét an abuse of discretion. See Donovan v.

Commissioner, T.C. Memo. 2000-220.

Taking into account all the facts and circumstances of this
case, we hold that the Appeals officer erred as a matter of law
in denyingvpetitioner’s request for an abatement of interest with
respect to the period of November 2,‘2000 to March 4, 2001,; |
beqauSe_éf a belated‘assesémént;under sédtion‘6661(c). The
'Appéals'6ffi¢er(sjdétérminaﬁionwis10fherwiSé.sugtéined.‘ In
reaching ourfdeéisioﬁ; Weﬂhévefconsidefed'all,éréumenfs made,
and, to the eXtent not mentibned, we conclude that they are
irrelevant, moot, or without merit. |

To reflect the foregoing,

An appropriate order

granting partial summary

- Judgment will be issued, and a

deCiéiOn;Will be entered under

Rule 155.




