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D, a nonresident alien for U S. tax purposes,
possessed at the tine of his death interests in certain
properties located in the State of California. D's
interests in two of these parcels, one of which was
subject to a prom ssory note secured by a deed of
trust, were contained in his residuary estate. D's
wi Il provided for his surviving spouse to receive a
three-eighths fractional interest in his residuary
estate, with the remaining five-eighths going to his
sons. I n accordance wth an agreenent executed by the
residuary beneficiaries, the two California properties
were distributed to D's surviving spouse while the
foreign residuary assets were distributed to D s sons.

Held: The full value of Ds interest in the
encunbered residuary property, rather than the net
equity val ue thereof, nust be included in his gross
est at e.



Hel d, further, the estate has failed to establish
its entitlenment to a marital deduction in excess of
that all owed by respondent.

Robert B. Martin, Jr., for petitioner.

Ric D. Hulshoff, for respondent.

OPI NI ON

NI MS, Judge: Respondent determ ned a Federal estate tax
deficiency in the amount of $144,980 with respect to the estate
of Hon H ng Fung (the estate). The issues for decision are:

(1) Whether a one-half interest owned by Hon Hi ng Fung
(decedent) in certain real property must be included in his gross
estate at its full value of $442,500, or whether the property may
be included at its net equity value after reduction for an
encunbrance in the anount of $324,974; and

(2) whether the estate is entitled to a marital deduction in
excess of that allowed by respondent.

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code in effect as of the date of
decedent’ s death, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Backgr ound

This case was submtted fully stipulated pursuant to Rule

122, and the facts are so found. The stipulations of the



- 3 -
parties, with acconpanying exhibits, are incorporated herein by
this reference. Decedent was a citizen of Hong Kong, legally
resident in Kow oon, Hong Kong, when he died testate in the
Commonweal t h of Massachusetts on Septenber 5, 1995. At al

rel evant tines, decedent was a nonresident alien for U S tax

pur poses. Decedent was survived by his wife, Fung Whng Tuen Wang
(al so known as Norah Fung), |ikewi se a nonresident alien for U S.
tax purposes, and by his five sons. The executor of decedent’s
estate, Bernard Fung, maintained his principal residence in the
State of California at the time the petition in this case was
filed.

At decedent’s date of death, he possessed ownership
interests in three parcels of real property located in the United
States. Pursuant to comunity property principles, decedent and
his wife each owmed a one-half interest in: (1) 287 Monte Vista
Avenue in Oakland, California, consisting of real property
inmproved with a 3-story, 20-unit residential building; and (2)
16597 Calle Victoria in Pacific Palisades, California, consisting
of uninproved land. A third parcel, |ocated at 68 Vernon Street
in Gakland, California, and consisting of real property inproved
with a 3-story, 10-unit residential building, was held by
decedent and his wife as joint tenants.

In connection with the Monte Vista property, a prom ssory

note dated October 24, 1988, was executed by decedent and his



- 4 -
w fe as borrowers and by Wrld Savings and Loan Associ ati on as
| ender. The note was in the anmount of $700,000 and was secured
by a deed of trust on the Monte Vista property. The note
specified that “Borrower, and each of them and Borrower’s
successors, transferees and assigns shall be jointly and
severally, directly and primarily, liable for the anmount of al
suns owi ng and to be owed hereon”. The note further provided the
followng with regard to renedi es upon defaul t:

Upon the occurrence of any event of default under
this Note: (1) the entire unpaid principal bal ance,
any unpaid interest, and any other anounts owi ng under
this Note shall, at the option of the holder of this
Note and wi thout notice or demand of any kind to
Borrower or any other person, imredi ately beconme due
and payable; and (2) the holder of this Note shall have
and nmay exercise any and all rights and renedies
available at law or in equity and al so any and al
rights and renedi es provided in the Deed of Trust.

The renedi es of the holder of this Note, as
provided in this Note and in the Deed of Trust or any
ot her instrunment securing this Note, shall be
cunul ative and concurrent, and nmay be pursued
singul arly, successively or together, at the sole
di scretion of the holder of this Note, and nay be
exerci sed as often as occasion therefor shall arise.
No act of om ssion or conm ssion of the hol der,
including specifically any failure to exercise any
right, remedy or recourse, shall be deened to be a
wai ver or release of any right, renmedy or recourse,
such waiver or release to be effected only through a
written docunent executed by the holder. * * *

As of decedent’'s date of death, the value of the Monte Vista

property was $885, 000, and the unpaid bal ance on the note was
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$649,948.! Thus, in accordance with comrunity property
principles, decedent’s interest in the property had a val ue of
$442,500 and was encunbered to the extent of $324,974.

The Calle Victoria property was unencunbered at the tinme of
decedent’ s death. The val ue of decedent’s interest therein,
again pursuant to community property principles, was $435, 000.
The Vernon property had a val ue of $475, 000 and was encunbered to
t he extent of $277, 257.

Decedent provided for the disposition of his property at
death by neans of a will executed on Septenber 27, 1988. The
will first appointed three of decedent’s sons as executors and
trustees of his will and directed that “this will shall be
construed according to the Laws of Hong Kong.” Then, after
maki ng a series of specific bequests, the docunent dealt with
decedent’ s residuary estate in the manner set forth bel ow

7. | give the residual and remainder of ny estate

property and effects of whatsoever nature or kind and

wher esoever situate (including any property over which

| may have a general power of appointnment or
di sposition by will) to ny trustees upon trust to sel

! The parties stipulated that the total unpaid bal ance was
$649, 958 and that the correspondi ng bal ance with respect to
decedent’s one-half interest was $324,974. Since one-half of
$649, 958 equal s $324, 979, we conclude that an error was nade in
the stipulation. The estate tax return shows the total
encunbrance as $649, 946. 67, one-half of which is $324,973. 34, and
respondent used the anounts $324, 973 and $324, 974 in nmaki ng
cal cul ati ons which involved one-half of the note’s balance. W
t herefore accept the stipulated value of $324,974 as representing
one-half of the encunbrance and assune that the parties intended
$649, 948 when referring to the full anount of the debt.
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call in and convert the sanme into noney with power to
post pone such sale calling in and conversion for so
long as they shall in their absolute discretion think

fit without being liable for |oss.

8. My trustees shall out of the nonies to arise from
the sale calling in and conversion of or formng part
of ny estate pay all ny just debts funeral and
testanmentary expenses and | egacies and all estate duty
payabl e in respect of ny estate * * *

9. Subj ect to the paynent of all ny just debts,
funeral and testanentary expenses, ny trustees shal
hold ny residuary estate property and effects of

what soever nature or kind and wheresoever situate upon
trust for the follow ng beneficiaries who shall survive
me for a period of 30 days in manner hereinafter
foll ow ng: -

(a) As to THREE (3) equal shares or parts thereof
to ny wife the said FUNG WONG TUEN WAN * * *
for her own use and benefit absolutely.

(b) As to ONE (1) equal share or part thereof to
my son MCHAEL K. L. FUNG * * * for his own
use and benefit absolutely.

(c) As to ONE (1) equal share or part thereof to
my son the said ANTHONY K. T. FUNG * * * for
his own use and benefit absol utely.

(d) As to ONE (1) equal share or part thereof to
my son the said BERNARD K. K. FUNG * * * for
his own use and benefit absol utely.

(e) As to ONE (1) equal share or part thereof to
my son the said JOHN K. K. FUNG * * * for his
own use and benefit absol utely.

(f) As to ONE (1) equal share or part thereof to
my son the said EDMOND K. H. FUNG * * * for
his own use and benefit absol utely.

Decedent’s residuary estate included certain property
| ocated in Hong Kong as well as the aforenentioned Monte Vista

and Calle Victoria parcels in California.
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In the fall of 1996, docunents were filed with the Superi or
Court of the State of California, County of Los Angel es,
regardi ng the disposition of decedent’s property |located in that
State. Decedent’s wife filed a SPOUSAL PROPERTY PETI TI ON, and
| ater a SUPPLEMENT to such petition, requesting a “determ nation
of property passing to the surviving spouse w thout
adm nistration” and a “confirmati on of property belonging to the
surviving spouse”. In connection with this action, an AGREEMENT
ABQUT DI STRI BUTI ON OF DECEDENT’ S ESTATE was filed with the
Superior Court. The agreenent was executed by each of decedent’s
five sons in August of 1996 and recited that the residuary
beneficiaries

agree to allocate to Decedent’s spouse, FUNG WONG TUEN

WAN, al so known as NORAH FUNG, as her 3/8ths share of

the Residue, all of Decedent’s right, title and

interest in the Real Property [defined as the Mnte

Vista and Calle Victoria properties], and to allocate

to each of Decedent’s children as his 1/8th of the

Resi due, 1/5th of that portion of the Residue |ocated

i n Hong Kong.

After an uncontested hearing, the Superior Court on Decenber
3, 1996, issued an ORDER APPROVI NG SPOUSAL PROPERTY PETI TI ON
The order confirmed the passing of the Monte Vista and Calle
Victoria parcels to decedent’s surviving spouse and her ownership
thereof. On the follow ng day, Decenber 4, 1996, decedent’s wfe
transferred the interest fornerly owned by decedent that she

received in these properties, as well as the Vernon parcel, to

the Norah Fung Qualified Donmestic Trust. The parties have
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stipulated that the trust was, at the tine of its establishnent
on Decenber 4, 1996, a “qualified donmestic trust” under the
appl i cabl e provisions of section 2056A.

In addition, the parties have further stipulated that as of
Cct ober 22, 1996, all estate duty payable to the Hong Kong
Governnment, if any, and all debts, liabilities, funeral expenses,
and testanmentary expenses with respect to decedent’s estate in
Hong Kong had been provided for or paid. Accordingly, as of
Cct ober 22, 1996, the residual beneficiaries were entitled under
Hong Kong law to their respective shares in the residuary estate
absolutely and coul d demand distribution thereof.

A Form 706-NA, United States Estate (and Generati on- Ski ppi ng
Transfer) Tax Return, Estate of nonresident not a citizen of the
United States, was tinely filed with respect to decedent’s estate
on Decenber 5, 1996.2 The notice of deficiency on which this
litigation is based was subsequently issued on Novenber 30,
1999.3% Therein, respondent determ ned that the estate was not
entitled to report decedent’s interest in the Monte Vista real
property at its net equity value for gross estate purposes and
that the marital deduction clainmed by the estate shoul d be

r educed.

2 App. A sets forth the cal cul ati ons shown on the estate tax
return.

3 App. B describes respondent’s conputations, to the extent
ascertainable fromthe notice of deficiency.
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Di scussi on

CGeneral Rul es

A. Estate Tax Principles

As a general rule, the Internal Revenue Code inposes a
Federal tax “on the transfer of the taxable estate (determ ned as
provided in section 2106) of every decedent nonresident not a
citizen of the United States.” Sec. 2101(a). Such taxable
estate, in turn, is defined in section 2106(a) as “the val ue of
that part of * * * [a decedent’s] gross estate which at the tine
of his death is situated in the United States”, |ess applicable
deductions. Section 2103 then specifies that the gross estate of
a nonresident alien “shall be that part of his gross estate
(determ ned as provided in section 2031) which at the time of his
death is situated in the United States.” Hence, the gross estate
of a nonresident alien conprises “all property, real or personal,
tangi ble or intangible”, to the extent provided in sections 2033
t hrough 2045, so long as that property is located in the United
States. Secs. 2031(a), 2103. Section 2033 broadly states that
“The val ue of the gross estate shall include the value of al
property to the extent of the interest therein of the decedent at
the tinme of his death.”

As regards the deductions permtted to nonresident aliens,
section 2106(a) (1) provides for allowance of that proportion of

t he deductions specified in section 2053, relating to expenses,
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i ndebt edness, and taxes, “which the value of such part [i.e., the
part of the decedent’s gross estate which at the tinme of his
death is situated in the United States] bears to the value of his
entire gross estate, wherever situated.” |If the surviving spouse
is not acitizen of the United States, a marital deduction
pursuant to section 2056 is allowed only where the subject
property passes or is treated as passing to the surviving spouse
in a qualified donmestic trust. Sec. 2056(d)(1) and (2). The
parties here do not dispute that the technical criteria relating
to a qualified donestic trust will be considered satisfied so
| ong as other substantive requirements for the marital deduction
are net.

B. Burden of Proof

In general, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving otherw se.
Rul e 142(a). Although recently enacted section 7491 may operate
in specified circunstances to place the burden on the
Comm ssioner, the statute is effective only for court proceedi ngs
that arise in connection with exam nations comrenci ng after July
22, 1998. Internal Revenue Restructuring & Reform Act of 1998,
Pub. L. 105-206, sec. 3001(c), 112 Stat. 727. Since the record
here is devoid of evidence show ng that the underlying

exam nation began after the relevant date, and since the estate
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has at no tinme contended that the provisions of section 7491 are
appl i cable, we conclude that the traditional burden remains upon
the estate.

1. Treatnent of Minte Vista Property for Goss Estate Purposes

The parties in this case differ as to the treatnent for
gross estate purposes of decedent’s interest in the Monte Vista
property. The estate contends that the parcel should be included
in the gross estate at its net equity value, after offsetting the
portion of the indebtedness considered to burden decedent’s one-
half interest in the property. Respondent, in contrast, takes
the position that decedent’s interest in the parcel nust be
included in the gross estate at its full fair market value, with
t he associ ated i ndebt edness being all owed as a deduction only to
the extent provided in sections 2106(a)(1) and 2053.

Section 2053(a)(4) specifies that deductions allowable in
conputing the taxable estate include anobunts “for unpaid
nort gages on, or any indebtedness in respect of, property where
the value of the decedent’s interest therein, undi mnished by
such nortgage or indebtedness, is included in the value of the
gross estate”. Regul ations pronul gated under this section
further explain:

A deduction is allowed froma decedent’s gross

estate of the full unpaid anount of a nortgage upon, or

of any other indebtedness in respect of, any property

of the gross estate, including interest which had

accrued thereon to the date of death, provided the
val ue of the property, undi m ni shed by the anmount of
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t he nortgage or indebtedness, is included in the val ue
of the gross estate. |If the decedent’s estate is
liable for the anobunt of the nortgage or indebtedness,
the full value of the property subject to the nortgage
or i ndebtedness nust be included as part of the val ue
of the gross estate; the anobunt of the nortgage or

i ndebt edness being in such case allowed as a deducti on.
But if the decedent’s estate is not so |iable, only the
val ue of the equity of redenption (or the value of the
property, less the nortgage or indebtedness) need be
returned as part of the value of the gross estate. * *
* [ Sec. 20.2053-7, Estate Tax Regs.]

The validity of this regulation, and its applicability to
the estate of a nonresident alien, has |ong been established. 1In

the words of this Court in Estate of Johnstone v. Commi SSi oner,

19 T.C. 44, 46 (1952):

|f a particular debt can be collected only from

property nortgaged to secure the debt and not fromthe

estate generally, the full anmount of the debt should be

excluded even in the case of a nonresident alien, but

if it can be collected fromthe estate generally, and a

part of that estate is not being taxed in the United

States, then it is appropriate to allowonly a

proportionate part of the debt to be deducted. * * *

Both parties appeal to the above-quoted regulation in
support of their respective positions. Respondent maintains that
because decedent was personally liable for the indebtedness at
i ssue by the terns of the prom ssory note, the full value of his
interest in the Monte Vista property nust be returned as part of
the gross estate. The estate, on the other hand, does not
specifically deny that decedent was legally liable for the debt
evidenced by the prom ssory note. Rather, the estate argues that

“the Petitioner had no realistic personal liability for the debt
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on the Monte Vista Property” and that “The nere possibility that
a |l ender m ght have nmade a cl aim against the estate on the Mnte
Vista note is insufficient to conclude that the estate was
personally liable for the obligation.”

The estate’s argunent rests on the provisions governing
deeds of trust under California |law, specifically that contained
in Cal. Gv. Proc. Code sec. 580d (West 1976 & Supp. 1995). The
statute reads, in pertinent part:

No judgnent shall be rendered for any deficiency

upon a note secured by a deed of trust or nortgage upon

real property or an estate for years therein hereafter

executed in any case in which the real property or

estate for years therein has been sold by the nortgagee

or trustee under power of sale contained in the

nortgage or deed of trust. [[d.]

The effect of such section is to prevent a | ender who
chooses to foreclose on a deed of trust by neans of a nonjudici al
sal e, under the power of sale contained in the trust instrunent,

fromthereafter seeking a deficiency judgnent agai nst the debtor.

Cornelison v. Kornbluth, 542 P.2d 981, 989-990 (Cal. 1975). At

the sanme tine, however, the Supreme Court of California has al so
made clear that a nonjudicial sale is not the only enforcenent
remedy available to the | ender holding a deed of trust:

‘It seens clear that section 580d was enacted to put
judicial enforcenent on a parity with private
enforcenent. This result could be acconplished by
giving the debtor a right to redeem after a sal e under
the power. The right to redeem |ike proscription of a
deficiency judgnent, has the effect of making the
security satisfy a realistic share of the debt. * * *
By choosing instead to bar a deficiency judgnent after
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private sale, the Legislature achieved its purpose
wi t hout denying the creditor his election of renedies.
If the creditor w shes a deficiency judgnent, his sale

IS subject to statutory redenption rights. If he
W shes a sale resulting in nonredeemable title, he nust
[forgo] the right to a deficiency judgnent. |In either

case the debtor is protected.’” [Id. at 990 (quoting
Resel eaf Corp. v. Chierighino, 378 P.2d 97, 102 (Cal.
1963)) . ]

Hence, the statute does not eradicate the possibility of personal
liability.

Nonet hel ess, the estate avers that “It is the near universal
practice in California to foreclose on a deed of trust through a
nonj udi ci al forecl osure under the power of sale” and that such
woul d be particularly appropriate in the case of property held by
the estate of a nonresident alien. Fromthis proposition, the
estate concludes that “this entirely theoretical liability” does
not render the estate personally liable within the neani ng of
section 20.2053-7, Estate Tax Regs. The estate al so argues that
its position is supported by caselaw all egedly holding, in the
estate’s words, that “a secondary or renote possibility that an
estate m ght have personal liability for the anobunt of the
nort gage was not enough to establish it as a claimagainst the
estate under section 2053(a)(3).”

We disagree wwth the estate’s contention that “a practi cal
approach is mandated” in resolving the question at issue. As a
threshold matter, we note that the standard applied under section

2053(a)(3), relating to clains against the estate, is not
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controlling where, as here, we are dealing with nortgage

i ndebt edness under section 2053(a)(4). (Respondent cites only
section 2053(a)(4) in support of the Governnent’s position on

inclusion.) Moreover, while we pointed out in Estate of Theis v.

Commi ssioner, 81 T.C 741, 749-750 (1983), affd. 770 F.2d 981

(11th Cr. 1985), that section 2053(a)(4) was not intended to
apply where the decedent was only secondarily |iable or an
accommodation party, we went on to state that “Section 20.2053-7,
Estate Tax Regs., |ike section 2053(a)(4), was intended to cover
situations involving the liability for nortgages on a decedent’s

own property.” Thus, Estate of Theis v. Conm sSsioner, supra,

hardly stands for the principle that practicalities should
override legal liability where a decedent is the named primary
obligor, on an explicitly recourse note, encunbering his or her
own fee interest in a parcel, particularly where the transaction
involved no third parties whomthe decedent m ght have been
accommodat i ng.

Furthernore, this Court has previously enbraced the notion

that potential liability can be sufficient for purposes of
section 20.2053-7, Estate Tax Regs., in a case sonewhat anal ogous
to that now before the Court. |In Estate of Linderoth v.

Commi ssioner, T.C Menp. 1986-547, a residence was encunbered by

deeds of trust securing prom ssory notes. The property was

| ocated in Nevada, where a statutory “one action rule” could



- 16 -
operate to restrict the renedies available to a lender. 1d. The
t axpayer argued that since the value of the residence exceeded
t he amount of the debt, the estate would not be liable for the
encunbrances under the one action rule. 1d. The Conm ssioner,
on the other hand, contended “that the estate is at |east
potentially liable on the encunbrances, and therefore, the ful
val ue of decedent’s interest in the residence is includable in
the gross estate”. 1d. W held for the Conm ssioner. |d.

G ven the foregoing, we are unable to agree with the estate
that decedent’s express legal liability on his own interest in
the di sputed property may be di sregarded in applying section
20. 2053-7, Estate Tax Regs. Both the subject prom ssory note and
State law afforded the | ender a choice of renmedies, one of which
i ncluded the inposition of personal liability. Yet the estate
asks us to elimnate one of those alternatives on nere
generalities and assunptions regarding creditor preference. W
decline to do so. W hold that the full value of decedent’s
interest in the Monte Vista property nust be included as part of
his gross estate, with a correspondi ng deduction allowed to the
extent permtted by the Internal Revenue Code.

[, Extent of Entitlenent to Marital Deduction

Section 2056(a) authorizes a deduction fromthe gross estate
of “an anount equal to the value of any interest in property

whi ch passes or has passed fromthe decedent to his surviving
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spouse”. The parties in this case disagree as to the proportion
of the California real estate contained in decedent’s residuary
estate which should be considered to have passed fromhimto his
survi ving spouse for purposes of the section 2056 deduction, and
we note that this appears to be a matter of first inpression.
Fol | ow ng execution of a distribution agreenment by
decedent’ s residuary beneficiaries and in accordance with an
order by the California Superior Court, decedent’s wife received
decedent’ s one-half interest in both the Monte Vista property and
the Calle Victoria property. Regulations pronul gated under
section 2056 provide as follows with regard to will contests and
ot her assignnents or surrenders of property in the context of the
marital deduction:

If as a result of the controversy involving the
decedent’s wll, or involving any bequest or devise
t hereunder, a property interest is assigned or
surrendered to the surviving spouse, the interest so
acquired wll be regarded as having “passed fromthe
decedent to his surviving spouse” only if the
assignment or surrender was a bona fide recognition of
enforceable rights of the surviving spouse in the
decedent’ s estate. Such a bona fide recognition wll
be presuned where the assignnent or surrender was
pursuant to a decision of a local court upon the nerits
in an adversary proceeding follow ng a genui ne and
active contest. However, such a decree wll be
accepted only to the extent that the court passed upon
the facts upon which deductibility of the property
interests depends. |If the assignnment or surrender was
pursuant to a decree rendered by consent, or pursuant
to an agreenent not to contest the will or not to
probate the will, it will not necessarily be accepted
as a bona fide evaluation of the rights of the spouse.
[ Sec. 20.2056(c)-2(d)(2), Estate Tax Regs.]
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In construing this regulation, courts have expl ai ned t hat
“the ‘test’ of whether assets pass fromthe decedent for estate
tax purposes is ‘whether the interest reaches the spouse pursuant
to state law, correctly interpreted--not whether it reached the
spouse as a result of good faith, adversary confrontation.’”

Estate of Carpenter v. Conm ssioner, 52 F.3d 1266, 1273 (4th Cr.

1995) (quoting Ahmanson Found. v. United States, 674 F.2d 761

774 (9th Cr. 1981)), affg. T.C. Menp. 1994-108. A settlenent
nmust be based on valid, enforceable rights under the will and
State law at the tinme the settlenent was reached in order for
property received thereunder to qualify for the nmarital

deducti on. ld.; see also Estate of Hubert v. Conm ssioner, 101

T.C 314, 319 (1993), affd. 63 F.3d 1083 (11th Cr. 1995), affd.
520 U.S. 93 (1997). The principle just enunciated is a corollary
to the general rule that “Qualification for the marital deduction

must be determned as of the tine of * * * death.” First Natl.

Exch. Bank v. United States, 335 F.2d 91, 92 (4th Cr. 1964).

Accordingly, in situations such as that now before the Court,
“the proper focus is on the rights a wi dow recei ved under the
terms of the testanentary * * * [instrunent], not on any
subsequent rights she nay have received fromthe settlenent

agreenent itself.” Estate of Carpenter v. Conm Ssioner, supra at

1273.
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In light of the foregoing, the estate contends a narital
deduction is allowable for the full value of decedent’s interest
in the California property received by the surviving spouse,
whi |l e respondent maintains that only three-eighths of the val ue
of decedent’s interest in the Monte Vista and Calle Victoria
parcels may be considered in conputing the deducti on.

More specifically, the estate’s position is that “The U. S.
property received by the surviving spouse was in bona fide
recognition of her rights to 3/8ths of the entire residue of
decedent’ s estate and therefore passed fromthe decedent.”
Respondent, in contrast, interprets the | anguage of the wll as
granting to the surviving spouse only an undivided three-eighths
interest in each residuary asset. Thus, as franmed by the
parties, the dispute turns on what rights in the residuary pool
were afforded to decedent’s wife by the ternms of his will and
Hong Kong | aw.

However, we need not address this challenging question of
will construction. Even if we were to assune for the sake of
argunent that the fractional share |egacy set forth in decedent’s

w Il could be construed as a right to three-eighths of the
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residue as a whole,* the estate has failed to prove the anount of
t he all owabl e deduction. See Rule 122(b). The estate at no tine
of fered evidence to establish the value of the foreign residuary
assets. The sole allegation regarding a specific dollar figure
for the foreign residue appears to be a statenent in the
uncontested distribution agreenent filed by decedent’s
beneficiaries in connection wwth the California spousal property
petition, wherein it is recited that “The resi due consists of
certain property located in Hong Kong having an estimated val ue
of U S. $600, 000.” Such statenment is by its very terms an
estimate or approximation and falls short of constituting
reliable proof. 1In addition, although both parties seemto have
accepted $729, 339 as the value of the foreign gross estate, they
have not identified the portion of that anmount which was
adm ni stered under the residuary clause of decedent’s wll. A
simlar shortcom ng adheres with respect to the assets lists
acconpanyi ng the Hong Kong CERTI FI CATE OF EXEMPTI ON FROM ESTATE
DUTY, which, while included as part of the record, have been
of fered without further explanation of the relationship, if any,

of the enunerated itens to the provisions of decedent’s wll.

41t is by no nmeans certain that this argunent woul d
prevail. See discussions by the follow ng well-known
commentators: 4 Casner, Estate Planning, sec. 13.5.2, at 87 (5th
ed. 1988); Manning et al., Manning on Estate Planning, sec. 2.7,
at 2-31 (5th ed. 2001); Covey, The Marital Deduction and the Use
of Formula Provisions, 95 (2d ed. 1978).
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Accordi ngly, we have no neans by which to ascertain that the
deduction clained for the parcels received by the spouse under
the distribution agreenent did not exceed three-eighths of the
total value of the residue.

Thus, because the estate has failed to carry its burden of
proof with regard to the facts necessary to sustain its own
substantive | egal argunent, we need not deci de whether such
approach is sustainable under the law. W sinply hold that the
estate has failed to prove that it is entitled to a narital
deduction greater than that allowed by respondent.

To reflect the foregoing,

Deci sion will be entered

for respondent.
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Appendi x A
The Estate’s Cal cul ations As Per Return (Rounded)

G oss Estate

Mont e Vi st a:
Appr ai sed val ue $885, 000
Less: Encunbrances (649, 947)
Net equity val ue 1237, 053
Less: One-half interest (118, 527)
Gross estate val ue $118, 526

Calle Victori a:

Appr ai sed val ue 870, 000
Less: One-half interest (435, 000)
G oss estate val ue 435, 000
Ver non:
Appr ai sed val ue 475, 000
Less: Encunbrances (277, 257)
G oss estate val ue 197,743
GROSS ESTATE I N UNI TED STATES 751, 269
GROSS ESTATE QUTSI DE UNI TED STATES 729, 339
TOTAL GROSS ESTATE 1, 480, 608

1 $885, 000 m nus $649, 947 equal s $235, 053, one-half of which
woul d be $117,527 (rounded), but it appears a mathematical error
was made on the return.



Deducti ons

Expenses, clainms, etc.
anmount cl ai med 2$50, 081

Marital deduction
Val ue of property passing to surviving spouse

Monte Vi sta $118, 526
Calle Victoria 435, 000
Ver non 197,743
Avai | abl e anount $751, 269
Less: Deduction claimed for
expenses/ cl ai ns (50, 081)
Clainmed narital deduction 701, 188
TOTAL DEDUCTI ONS CLAI MED 751, 269

Taxabl e Est at e

G oss estate in United States 751, 269
Less: Deducti ons (751, 269)
TAXABLE ESTATE - 0 -

2 This anmpunt shoul d equal the percentage of total
expenses/cl ai ns which corresponds to the ratio of value of the
gross estate in the United States to total gross estate val ue.
Agai n, however, there appears to be a mathematical discrepancy as
the total expenses/clains are shown to be $97,404 on the return.
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Appendi x B

Respondent’ s Cal cul ati ons As Per

G oss Estate

Monte Vi sta:

Appr ai sed val ue
Less: One-half interest
G oss estate val ue

Calle Victori a:
Appr ai sed val ue
Less: One-half interest
G oss estate val ue
Ver non:
Appr ai sed val ue
Less: Encunbrances
G oss estate val ue

GRCSS ESTATE | N UNI TED STATES

$885, 000
(442, 500)

870, 000
(435, 000)

475, 000
(277, 257)

GROSS ESTATE QUTSI DE UNI TED STATES

TOTAL GROSS ESTATE

Notice of Deficiency

$442, 500

435, 000

197, 743
1, 075, 243
729, 339

1, 804, 582



Deducti ons

Expenses, clainms, etc.
amount al | owed 1$258, 944

Marital deduction
Avai | abl e anpbunt attributable to each itemof U S. property
passing to surviving spouse

Mont e Vi sta 2$166, 313
Calle Victoria 3163, 125
Ver non 4197, 743
Tot al $527, 181

Less: Three-eighths share of
t axes, debts, and expenses

payabl e out of the residue (217, 293)
Al |l owed marital deduction 309, 888
TOTAL DEDUCTI ONS ALLOWED 568, 832

Taxabl e Est at e

G oss estate in United States 1, 075, 243
Less: Deducti ons (568, 832)
TAXABLE ESTATE 5506, 412

! This anmpbunt takes into account one-half of the unpaid
bal ance on the Monte Vista nortgage, or $324,973, reduced in
accordance wwth the ratio of U S. to total gross estate val ue.

2 |t appears that this anmount was likely intended to equal
t hree-ei ghths of the value of decedent’s one-half interest in the
parcel ($442,500 x .375 = $165,938 (rounded)). The mat hemati cal
di screpancy i s not expl ai ned.

3 This anount equals three-eighths of the val ue of
decedent’s one-half interest in the parcel (%$435,000 x .375 =
$163, 125).

4 This anmount equals the full gross estate val ue of
decedent’s interest in the parcel. It would appear that no five-
ei ght hs reduction was applied because the property passed to the
survi ving spouse pursuant to the joint tenancy form of ownership,
as opposed to under the residuary clause of decedent’s wll.

5 The $1 discrepancy (%1, 075,243 - $568,832 = $506, 411) is
not expl ai ned and presumably results from roundi ng.



