UNITED STATES TAX COURT

WASHINGTON, DC 20217

BARON L. OLIVER,
Petitioner
Docket No.

V.

'COMMISSIONER OF INTERNAL REVENUE,

. = R

Respondentv

ORDER

{ ADM.‘.

RECORDED

IS Y7HE
SERVIZY
: %
2

14519-08L. CAL. .

i
-
i
;

Pursuant to Rule 152]bf; Tax Court Rules of Practice and

Procedure, it is

ORDERED that the Clerk of the Court shall transmit herewith
to petitioner and to respondent a copy of the pages of the
transcript of the hearing of the above case before Special Trial
Judge Robert N. Armen, Jr. at Phoenix, Arizona on January 29,
2009, containing his-oral findings of fact and opinion rendered

at the conclusion of the hearing.

In accordance with the oral findiﬁgs of fact and opinion,

and Order and Decision will be entered for respon

(Signed) Robert N. Armen, Jr.

Special Trial Judge

Dated: Washington, D.C.
February‘17, 2009

SERVED FEB 20 2009
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Bench OpinionA' | g - ThurSday} January 29 2009
By Spec1a1 Trlal Judge Robert N. Armen, Jr
Oliver v. Comm1ss1oner "'1 Docket No 14519 08L.

- THE COURT The Court has dec1ded to render oral
findings of fact andvoplnlonvlnpthls‘case and the

following represents the Court's oral findings of fact

: and oplnlon

| This proceedrng was heard as a regular case
pursuantcto‘the prov151onsvof,Sectlon 7443A(b)(4).of
the Internal Revenue COde“of 1986,-as amended, and
Rulesbiéd 1814'and 182 of the ‘Tax Court Rules of
Practlce and Procedure ( o

| ThlS bench oplnlon rs made pursuant to the
authorlty granted by Sectlon 7459(b) of the Internal
Revenue Codevof 1986, as,amended,‘and Rule'152.of the
Tax Court Rules'of Practice and’PrOcedure

Herelnafter 1n thlS bench oplnlon, and unless

otherwise. 1nd1cated all sectlon numbers refer to the

Internal Revenue Code-of 1986,;as amended, and all

rule numbers refer”to:the Tax Court Rules of PractiCe

and Procedure

, , Baron L Ollvervappeared on hlS own behalf.
Ric D. Hulshoff appeared on behalf of Respondent
ThlS case is before the Court on |
Petitioner's Motlon For’Summary Judgment; filed

Herltage Reportlng Corporatlon
(202) 628-4888
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October 28; 2008, pursuant'td Rule 121, and

Respondent's Cross-Motion ForrSUmmary Judgment, filed

_January 21, 2009, also pursuant’ to Rule 121}
This is a collection review case involving
the filing of a Notice of Federal Tax Lien for the

taxable year 1999. . AsidiScussed in detail below, we

shall deny Petitioner's motion and“grantbRespondent's

cross-motion.

The record‘mayvbe‘summarized as follows:
Petltloner res1ded in the State of Arizona at the time
that the Petltlon was flled w1th the Court.

_Pet;tloner s_Llablllty; Notw1thstand1ng an:
extension of time todfile, petitioner falled to flle‘
timely a federal income taxireturn for 1999.
Accordingly, Respondent 1nst1tuted "Substltute for

Return" - procedures and ultlmately sent Petitioner a

‘Notice of Def1c1ency See Sectlon 6212. Petltloner

did not commence an actlon for redetermlnatlon of

def1c1ency in thlS Court See Sectlon 6213 (a).

Consequently, Respondent assessed the determlned
def1c1ency, together with statutory interest and

appllcable addltlons ' Contemporaneously therewith

'Respondent sent Petltloner a "Statutory Notice of

Balance Due", i.e. vNotlce and’Demand for Payment.

See Section 6303(a) Petitioner did not pay the

Heritage'Reporting:Corporation
- (202) 628-488s
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~amount owing.

Federai TaX;Lien: In Jénuafy 2007,
Respohdent,filed é Notice éijederélvTéx Lien, see
Section 6323, with'the Countngecordér of Maricopa -
Coﬁnty in Phoepix, Afizona;‘rEflecting Pétitioner's
outstanding liability, which at that time totaled |
$16,622.59. Respondent aléo»éent Petitioner a Notice
of Fedérél Tax Lien filing,-.Seé Section 6320(a)iA
?etitioner timely filed witthespondent a_form_12153,
Request»fo% a ‘Due Process Héafihg; See Section-
6320(a) (3) (B), (b) (1) .

Administrativé Hearing_andvDétermination:
During fhe course of the adﬁinistrativé‘heéring,
Petitioner»éileged Ehaf hevha@ nbt.actuélly received a
copy’bf the Notice of Deficiency.» Respohdent's
settlement-offiéer was.unéble,to ﬁegate that
allegafion.énd so allowed Petfﬁioner to challenge the
amounﬁ.of_his assessed liabilify. See Sections
6320(c), 6330(c)(2) (B). |
| . éetitione:uchalienged'his liability by
filing, in or,abdut'Janua;y 2008;va federal income tax
returﬁ (Form 1040) for 1999.  Qn_ﬁhe refurn,_which
Petitioner filed jéintiy with his spouse;'Micka,

Petitioner'reported a 1iability in an amount nearly

‘half of the amOuht originally_detérmined-by Respondent

Héritage Reporting’Corporationv'
(202) 628-4888 :
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1 in the Noticé of Defiéiency.? However, Petitioner did
2 not fuil,pay the self—reportéd aﬁount{
3’ o fPétitioner's late-filed return was,aécepted
4 vaRespondent,'and_the Settlément officervdetermined
.5 tﬂat.the oﬁtsﬁanding assessméﬁt éhould be abated to
6 reflect Petitioner's self-reported liébility._ Steps
7 Were taken‘tbvaccompliSh this‘t35k, but before those
8 'éteps were completéd,vResandent's Office of_Appeals
9 sent‘Petitioner a notiée ofidétérmination‘in May 2008.
0 The Notice_Of_Determination made»cleér.that
11 | Petitioner's lateffiled réturn'had-been accepted by
12 Réspondeqt and that the outstaﬁding~assessment would
13  be abafed ¢ohsistent with Petitioner's'self—feportéd
14 ‘liability. In the absence of;a;collection |
15 valtérnétive, the Notice of Deéerminatidn also
16 determined that the federal féx lien would not be
17 . withdrawn and that it would only be releaééd upon
18 payment‘of Pétitidner“s outsténding.liability, as;
15  abated. |
20 . ~ Upon rééeipt of'the Notice of Determination,
21 Petitioner C6ﬁMenced én acﬁidnyin this Court. See
22 Section 6330(d)(1).- - |
.23‘ o Judicial Proceedingéi The abétement-promised
24 by the settlementlofficer was, in fact, effected, and

25 Respondent's records were revi§ed to reflect

Hverit,age Reporting Corporation v
(202) 628-488s '
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Petitioner's tax liability oonsistent_with his late-

filed return. However, Petitioner's self-reported

'liabilitY'remains unsatisfied Nevertheless,‘

Petltloner flled his Motlon For Summary Judgment,
complalnlng that Respondent had falled to release or

withdraw the federal»tax llen. Respondent's Cross-

‘Motion for Summary Judgment then followed. The,
parties' motions were argued to the Court in Phoenix,

»Arizona,-on‘January.26) 2009;

Summary judgment is. intended to expedite

litigation and avoidvunnecessary and expensive trials.

Florida Peach Corgﬁ V. Comm1ss1oner, 90 T.C. 678, 681

'(1988) Summary judgment may, be granted with respect

to all or -any part of the legal issues in controversy

“if the pleadlngs, answers to 1nterrogator1es,

depos1tlons, adm1551ons,_and.any other acceptable

' materials,dtogether with the affidavits, if any, show

that there is no genuine issue as'to.any material fact

and that a decision may be rendered as a matter of

law." Rule 121(a) and (b); Sundstrand Corg: V.

Commissioner, 98 T.C. 518, 520 (1992), afflrmed 17

F.3d 965 (7th Cir. 1994).

r :Upon review‘of'the recordp we'ooncludevthat
there are no genuine.issues ofimateriai factfand that -
Respondentvisﬁentitleddto judgnent‘as'a'natter of law.

Heritage Reporting. Corporation
(202) 628-488s8 "
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, Seotion 6321.impoees‘a lien in favor of the
United'States on all'propertyvand.rightsvto propertyv
of a person when/demand for payment of that person's
liabilityvforftanee'hae'been;made andvthe,person fails

to pay those taxes. The lien arises.When the

* assessment is ‘made. Section é322._vSection 6323 (a)
requires the secretary to‘fiie not;ce of federal tax

lien if suchilien is to be'valid against'any

purchaser, holder of a securlty 1nterest mechanlc s

lienor, or judgment 11en credltor Behling v. -

Commissioner, 118 T.C. 572, 575 (2002). Thus, a lien

is nothinghother’than a'securitysdevioe that assures

the Government of its prlorlty over’ other possible

’credltors Elllott Federal Tax Collectlons Liens,

and Lev1es, paragraph 9.05 (2d edltlon 2005) rUnlike

a 1evy, a llen does not deprlve a taxpayer of

§

"property._Id;;'see'aISOQUnited States«v. Whiting'

Pools, Inc., 462 U. s" 198, 210 211 (1983).
In the 1nstant case,”Respondent is not

obllged to release the federal tax lien, and thereby

rellnqulsh,hls prrorlty»vrs~a7v1s_other potentlal

creditors of Petitioner, given the faotpthat
Petitioner's'selffrePOrtedfliability remains

unsatisfied. See Section 632§(a)(1). Nor is there

Mianything_inzthe record/to/suggEStLthat withdrawal of

Heritage Reporting Corporation
(202) 628-488s
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fvthe'lien is warranted. - See Section. 6323 (5) (1) ;

Rule 121(&);
- In sum, Petitionershas made nO-valid

challenge to the approprlateness of leav1ng the

&
i I

federal tax llen in place, and hlS Motlon for Summary

Judgment flled October 28 2008 w1ll therefore be

den1ed In. contrast Respondent 1s entitled tov

‘judgment as a matteruoﬁ law.. Accordlngly, we shall

grant RespondentfsfCross—Motron for Summary Judgment, -

pfiled January 21, 2009 and thereby~sustain the

1determ1nat10n of Respondent's Appeals Offlce not to

w1thdraw‘or.release=the Notlce'ovaederal Iax Lien

that was prev1ous1y flled | | o
KThls concludes the Court's ‘oral flndlngs of

fact and oplnlon 1n th1s case. - |

(Whereupon -at‘8-15‘a'm‘; the bench oplnion !

in the" above entltled matter was concluded )

/7
//
/]

Heritage1Reportingicorporation
(202) 628-488s




